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FULL BENCH

Before H. R. Sodhi, Gopal Singh and A, D. Koshal, JJ.
SLHAS SRS G GINDER SINGH,—Petitioner.
. versus
BALKARAN KAUR,—Respondents.

“"~ Criminal Revision No. 318 of 1968

April 2, 1971

Code of Criminal Procedure (V of 1898)—Section 488(6),” Proviso—
Ex-parte order of maintenance against the husband—Application for setting
aside of—Terminus a quo for neckoning the period limitation—Whether from
the date of the ex-parte order or from the date of knowledge thereof—
Setting aside of an ex-parte order of maintenance—Conditions to be satis-
fied—stated.

Held, per majority (Gopal Singh and Koshal, JJ. Sodhi, J. Contra.)
that under the proviso to sub-section (6) of section 488, Criminal Procedure
Code, a husband, against whom an ex-parte order has been made fixing
maintenance allowance, is entitled to reckon the period of limitation of three
months from the date of knowledge of the order for an application made
to set aside that order on the ground that he had neither wilfully avoided
service nor wilfully neglected to attend the Court and pleads want of the
knowledge of the order, (Para 54)

Held, (per Gopal Singh, J.) that there are two parts of the proviso to
sub-section (6) of section 488 of the Code. The first part empowers the
Magistrate to determine the application ex-parte. The second one enables
him to set aside the order made for ex-parte proceedings. According to the
language of the first part of the proviso, the Magistrate has, as a condition
precedent for determination of the case ex-parte, to give a finding that the
husband is not only avoiding to accept service but is also so doing wilfully.
In the alternative, if the Magistrate finds that either the husband has been
personally served or is wilfully avoiding to accept service and is wilfully
neglecting to attend the Court, he can proceed ex-parte against him. The
word ‘wilfully’ means deliberately, obstinately, purposely, intentionally
or knowingly. The use of word ‘wilfully’ before the words ‘avoiding’ and
‘neglects’ in the proviso points out to the obligation cast on the Magistrate
to seek from the material placed before him, his satisfaction that tlhe
husband is knowingly avoiding to accept service or is knowingly neglecting
to attend the Court, Thus the Magistrate can proceed ex-parte against the
husband only, if the material on the record compels him to come to the
conclusion that the husband knew about the summons sought to be served
upon him and in spite of that knowledge, he is deliberately avoiding to
accept service or is deliberately neglecting to attend the Court. TUnless
the condition precedent of one of the two alternatives is satisfied, a
Magistrate cannot proceed ex-parte against a husband. There must be an
unambiguous finding by the Magistrate arrived at as a result of the satis-
faction derived from the material on the record that husband was wilfully
avoiding service or neglecting to attend the Court. (Paras 25 and 26)
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Held, (per Gopal Singh, J.) that the date of the ex-parte order can be
the terminus a quo only for an application to set it aside, if the applicant
does not plead want of knowledge or ignorance about the ex-parte order.
It in his application, the husband pleads ignorance about the service of ihe
summons and alleges that he had not wilfully avoided service nor wilfully
neglected to attend the Court and avers that he had no knowledge of the
ex-parte order, the period of limitation of three months within which such
an application can be made, cannot commence from the date of the order
as the order for want of its knowledge by the applicant or its communica-
tioni to him is no order entailing the commencement of the period of limi-
tation. The period of limitation of three months can commence from the
date of the ex-parte order only; if the applicant can be charged with the
knowledge of the order either constructively because of his having been
duly served in respect of the proceedings leading to the passing of that
order or because of the order having actually been communicated to him.
If an applicant pleads in his application that he had no knowledge of the
order passed inasmuch as he had not been served with the summons and
he did not neglect to appear before the Court, the order cannot be
regarded as one, from the date of the passing of which, the period of
limitation of three months can run, (Para 31)

Held, (per Gopal Singh, J.) that an ex-parte order can be set aside,
if the ‘following three conditions are satisfied. (i) The order must have
been made with reference to the circumstances contemplated by the first
part of the proviso. (ii) There must be shown good cause by the applicaat
against the circumstances, under which the ex-parte order was made by
the Magistrate. (iii) That application must be made within three months
of the date of the order. (Para 28)

Held, (per Koshal, J.) that the words “any order so made” occurring
in the proviso to section 488(6) of the Code clearly mean an order made in
accordance with the preceding part of the proviso; so that if an ex-parte
order is passed after the Magistrate is satisfied that the husband or the
father, as the case may be, is wilfully avoiding service or wilfully negligent
to attend the Court, that order would be an “order so made”. What is
essential for an ex-parte order to be classified as an “order so made” is that
there should be a finding by the Magistrate of his satisfaction about the
wilful avoidance of service or wilful neglect to attend the Court on the part
of the respondent before him, being wilful, an order passed ex-parte by
him would be an “order 30 made” notwithstanding the fact that in reality
the avoidance of service or the neglect to attend the Court was actually not
wilful—a fact which on being proved before the Magistrate would entitle
the party aggrieved by the cx-parte order to have it set aside, The
correctness or falsity of the allegations made by the aggrieved party in his
application to have the order set aside has no relevancy to the quality of
the order as an ‘“order so made”. (Para 66)

Held, (per Koshal, J.) that the expression “the date thereof” occurring
in the proviso to sub-seclion (6) of section 488 of the Code, must be
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comsirued to mean the date on which the husband or the father, as the case
may be, acquires knowledge, actual or constructive, of the - proceedings
against him and the period of limitation for an application to set aside the
ex-parte order will commence from the date of such knowledge of the
order by the applicant. (Para 61)

Held, (per Sodhi, J. Contra.) that the use of the word ‘“thereof” in
second part of the proviso to sub-section (6) of section 488 of the Code is
not without significance. The language if given its ordinary and plain
meaning, can lead to one conclusion alone, namely, that the period of three
months is to be reckoned from the date of the order. The words Fany
order so made” qualify and have reference to the ex-parte order passed by
the Magistrate, No doubt, the Magistrate must be satisfled before deter-
mining the case ex-parte that the respondent was wilfully avoiding service
or that he wilfully neglected to attend the Court but that is only for the
purpose of taking ex-parte proceedings. This satisfaction has nothing to
do with the question of limitation for setting aside the ex-parte order.
Hence the terminus ¢ quo for reckoning the period of limitation for an
application under proviso to section 488(8) of the Code of Criminal Pro-
cedure, to get an ex-parte order of maintenance set agide is the date of the
order ‘and not that when the respondent obtained knowledge of the same.

" (Paras 9 and 14)

Case referred by Hon’ble Mr. Justice Jindre Lal to a Division Bench
for deciding the important question of law,—vide his order dated 8th
December, 1968. The Division Bench consisting of Hon'ble Mr. Justice
H. R. Sodhi and Hon’ble Mr. Justice A. D. Koshal, further referred the case
to the Full Bench,—vide their order dated 6th April, 1970. The Full Bench
consisting of Hon’ble Mr{ Justice H. R, Sodhi, Hon’ble Mn. Justice Gopal
Singh and Hon’ble Mr, Justice A. D. Koshal finally decided the case on 2nd
April, 1971

Petition under Section 439, Criminal Procedure Code, for revision of the
order of Shri Muni Lal Verma, Sessions Judge, Bhatinda, dated the 28th
November, 1967, affirming that of Shri S. R. Goel, Judicial Magistrate Ist
Class, Mansa, dated the 3rd April, 1967, dismissing the-épplication.

B
H. S. Toor, ApvocaTte, for the petitioner,

D; S. CHABAL, ApvocaTe, for the respondent.
JUDGMENT

H. R. Sopui, J.—Criminal Revision 318 of 1968 has been referred
to the Full Bench for decision but the main question that we are
called upon to determine is as to what is the terminus a quo for
reckoning the period of limitation for an application to have the
ex-parte order of maintenance made under section 488, Crimina’
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Procedure Code, set aside when it is alleged that the respondent
against whom the said order was passed was not duly served and
that he acquired knowledge of the order only within three months
preceding the date of the application made by him in this behalf.
The answer indisputably depends on the interpretation of proviso to
section 488(6). Chapter XXXVI of the Code confers a statutory
right of maintenance upon a wife or a chilq when the husband or the
father, as the case may be, having sufficient means neglects or
refuses to maintain them. The enforcement of this right is by means
of a summary procedure as stated in the said chapter and
section 483 (6) appearing therein reads as under : —

“488 (6) All evidence under this Chapter shall be taken in the
presence of the husband or father, as the case may be or,
when his personal attendance is dispensed with, in the
presence of his pleader, and shall be recorded in the man-
ner prescribed in the case of summons-cases :

Provided that if the Magistrate is satisfied that he is wilfully
avoiding service, or wilfully neglects to attend the Court,
the Magistrate may proceed to hear and determine the
case ex-parte. Any order so made may be set aside for

* good cause shown. on application made within three months
from the date thereof.”

(2) Before attempting to answer the question referred to above,
it is necessary to briefly state the circumstances which led to" the
present reference. Smt. Balkaran Kaur, respondent claiming to be
the lawfully wedded wife of Joginder Singh, petitioner before wus
made an application for maintenance under section 488 of the Code
in the year 1963, it being alleged by her that she and the petitioner
after marriage lived together for three years but the latter develop-
ed illicit connections with other ladies and started maltreating her
so much so that he turned her out and refused to maintain her.
Summonses for service on the petitioner who was respondent in the
application for maintenance were directed to issue and efforts were
made to serve him through the process serving agency attached to
the civil Courts. It is provided in Chapter 8 of the Rules and Orders
of the Punjab High Court, Volume IV, that in criminal cases which
are not cognizable by the Police, summonses are to be served through
the civil process-serving establishment attached to the Courts. On
15th November, 1963, the process-server made a report to the effect
that the petitioner was not staying in the village for a number of
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vears as he was employed as a Teacher in a Government School on
Simla side. There was later another attempt to serve him and the
report as made on 2nd December, 1963, was that the petitioner had
evaded service by disappearing on coming to know of the arrival of
the process server and that summons had been affixed on his resi-
dential house. The Magistrate recorded an order on 20th December,
1963, that since the respondent evaded service ex-parte proceedings
be taken against him. After recording evidence, as was produced by
Smt. Balkaran Kaur, the Magistrate directed on 14th January, 1964,
that the petitioner should pay Rs. 60 per month as maintenance. The
tetitioner before us then made an application under section 488 (6) of
the Code first on 4th March, 1967, which was dismissed for default of
appearance and then again another on 14th March, 1967, praying that
the ex-parte decision taken on 14th January, 1964, be set aside and
that maintenance proceedings should be conducted in his presence.
This application after notice to the opposite party was dismissed by
the trial Magistrate on 3rd April, 1967, on the ground that the same
was barred by limitation. It appears that the petitioner through
his counsel Shri Bhagwan Singh, Advocate, Rajpura, served some
notice to the respondent who sent a reply to her through her
counsel Shri Des Raj, Advocate, Mansa. This reply was dated 27th
July, 1965, and Shri Bhagwan Singh, learned counsel appearing be-
fore the trial Magistrate, did not deny that he had communicated
the reply indicating that the respondent had obtained an order
granting maintenance to the petitioner. On the basis of the state-
ment made at the bar and the documents shown to the Magistrate,
he came to the conclusion that the petitioner must be deemed to
have obtained knowledge of the order at least from 30th July, 1965,
by which time the letter dated 22nd July, 1965, sent on behalf of the
respondent must have reached him. Irrespective of this view of the
matter, the trial Court was further of the opinion that the applica-
tion made more than three months after the date of the ex-parte
order could not be entertained by him in view of the mandatory bar
as contained in proviso to section 488(6) of the Code.

(3) The petitioner took the matter to the Sessions Judge,
Bhatinda, who did not rely much on the finding of the Magistrate
ahout the knowledge of the petitioner but upheld the view that the
~ application of 3rd April, 1967, moved by the petitioner for setting

aside the ex-parte order dated 14th January, 1964, must be dismissed
as barred by time. The petitioner, according to the learned Ses-
sions Judge, did not challenge the ex-parte order of 14th January,
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1964, but only disputed the validity or correctness of the one passed
on 3rd April, 1967, dismissing his application for setting aside the
ex-parte order.

(4) The petitioner then moved this Court under section 439 of
the Code, and Jindra Lal, J. was of the opinion that the point of law
involved was of a considerable importance and likely to arise in
severa! cases and that it was desirable that the matter be finally set-
tled by a larger Bench.

(5) When the case came before my learned brother A. D.
Koshal, J. and myself, we in view of the divergence of judicia! opi-
nion, thought it more proper that the case be heard still by a larger
Bench so that the law be settled authoritatively at least so far as
this Court is concerned. It is in this background that the case came
to the Full Bench.

(6) The answer to the question is covered by a judgment of
Gurdev Singh, J. in Hari Singh v. Mst. Dhanno, (1), where the
learned Judge held that sub-section (6) of section 488 provides a
period of three months of an application to have an ex-parte order set
aside and that the period of three months is to be reckoned from the
date of the order and not from any other date, no matter when the
respondent obtained knowledge of the order. This view was re-
iterated by the learned Judge in Shmt. Parson Kaur v. Bakhshish
Singh (2). It has been further held in this case that section 5 of the
Indian Limitation Act, 1963, applies to an application for setting
aside an ex-parte order made under the proviso to sub-section (6)
of section 488 of the Code, and that relief against hardship, it any,
arising because of ignorance of the ex-parte order, could be granted
by condoning the delay if a case for the exercise of discretion for
extending the period of limitation is made out supported by a proper
affidavit. In other words, it is not necessary for obviating the
chances of hardship that plain and ordinary meaning of the words
be departed from.

(7) Mr. H. S. Toor, learned counsel for the petitioner, relying
on some observations of their Lordships of the Supreme Court in
Raja Harish Chandra-Raj Singh v. The Deputy Land Acquisition
Officer and another (3), strenuously urges that it is a basic

(1) 1962 P.L.R. 59. )
(2) 1970 Curr. LJ. 172.
(3) ALR. 1961 S.C. 1500.
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requirement of the rules of natural justice that a person prejudicially
affected by an ex-parte order must have knowledge of that order
before time can be permitted to run against him in the matter of his
seeking a remedy to have that order set aside when a period of time
is prescribed for such a remedy. Reliance is also placed by the
learned counsel! on sections 68 to 72 of the Code of Criminal Proce-
dure, dealing with processes to compel appearance, and it is argued
that since the petitioner was not served in accordance with the proce-
dure as envisaged in these provisions, there was no service in the eye
of law and the ex-parte order based on that service was, therefore,
non est. It is contended that when the service is not proper, no
question of the satisfaction of the Magistrate that the respondent
was wilfully avoiding service or wilfully neglecting to attend the
Court arises with the result that the ex-parte order made in such
circumstances raises no question of limitation. In other words, the
obligation to have an application to set aside the ex-parte order
made within three months thereof, as stated in the proviso to sub-
section (6) of section 488, postulates a condition precedent that the
respondent had been duly served in accordance with the procedure
prescribed in sections 68 to 72. Our attention has been invited to the
report of the process-serving agency as made on 15th November,
1963, wherein the respondent was stated to be in Government ser-
vice as a Teacher somewhere on Simla side, and the argument ad-
vanced is that the only mode of service was to have sent summons
in duplicate to the Head of the office in which he was employed.

" (8) The view of law canvassed by the learned counsel for our
acceptance found favour with a learned single Judge of the Mysore
High Court in The State v. Bhimrao and another, (4). It was ob-
served in that judgment that the words “order so made” as used in
the proviso to sub-section (6) of section 488, intended to imply that
an ex-parte order sought to be set aside was in conformity with the
first part thereof and that when such was not the case, the rule pres-
cribing a period of three months from the date of the order so made
for getting it set aside would not come into operation. The obser-
vations of the Supreme Court in Raja Harish Chandra-Raj Singh’s
case (3), which arose out of arbitration proceedings under the Land
Acquisition Act were pressed into service by the Andhra Pradesh
High Court in Zohra Begum alias Aysha Begum v. Mohamed Ghouse

(4> AILR. 1963 Mysore 239.
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Qadri Qadeeri and another (5) in interpreting the proviso to sub-
section (6) of section 488 as well. It was consequently held that the
Magistrate could not dismiss the application under section 488 merely
because it was presented three months after the date of the order.
Our attention has also been drawn to Hardyal Singh v. Swaran Kaur
(6), decided by Jindra Lal, J. on 15th May, 1967. There, an ex-parte
order granting maintenance was passed by the Magistrate and the
aggrieved husband preferred a revision petition before the Ses-
sions Judge 4 months and 22 days after the order of the Magistrate.
The period of limitation for filing a revision petition is now fixed at
three months under Article 131 of the Limitation Act, 1963, and this
period is to commence from the date of the order. It has been stated
before the Sessions Judge in the grounds of revision that the peti-
tioner in that case came to know of the order of the Magistrate only
four days before the filing of the revision petition. It was a com-
mon ground that a summons had been issued to the respondent
“ through registered post and he had refused to accept service. It
was claimed that there was no proper service and the order of
the Magistrate was, therefore, bad in law. In these circumstances,
it was ordered by Jindra Lal, J., that the petitioner would be enti-
tled to benefit of section 5 of the Limitation Act if he could establish
that he was not served with a notice of the application under section
488 of the Code and that he came to know of the ex-parte order four
days before the filing of the revision application. The learned Judge
relied in this connection on Gurnam Singh v. Mt. Datto (7), and

Bhimrao’s case (4) (supra).

(9) I have given my careful thought to the contention of the
learned counsel and have not been able to persuade myself to take
a view different from that of my brother Gurdev Singh, J. in Hari
Singh’s case (1) (supra). It is a well-settled and cardinal rule of
interpretation of statutes that normally the words used in the Act
of a Legislature must be given their plain, ordinary and natural
meaning unless there is some ambiguity about them. It is the words
so used which best indicate the intention of the statute. As stated
in Craies on Statute Law, Fifth Edition, at page 64, “where the lan-
guage of an Act is clear and explicit, we must give effect to it, what-
ever may be the consequences, for in that case the words of the sta-
tute speak the intention of the Legislature”. It is not the function

(5) AIR. 1966 A.P. 50.
(8) Cr. R. 634 of 1966 decided on 15th May, 1967.
(7) ALR. (37) 1950 E.P. 20.

4
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of a Court to add words or subtract therefrom by using its imagi-
nation unless it is absolutely necessary to carry out the scheme of
the Act, or to prevent a mischief and advance a remedy in accordance
with the true intention of the Legislature. The words as used in
the proviso to sub-section (6) of section 488 of the Code if given
their plain meaning leave no room for doubt that the period of three
months is to be computed from the date of the ex-parte order and
‘not from that of knowledge of the same. The Legislature was not
unaware of the expression “knowledge” and we find from various
articles of the Limitation Act of 1963, and similar earlier Acts as
well that wherever the Legislature intended terminus a quo to be
the ‘knowledge’, it specifically so stated. An ex-parte order of main-
tenance fixes a liability on the respondent and can broadly speaking
be said to be like an ex-parte decree. We find that to set aside an
ex-parte decree of a civil Court, the period of limitation provided for
in Article 123 is that of 30 days commencing from the date of dec-
ree but where summons or notice was not duly served it has been
specifically provided that the terminus a quo then is the date of know-
ledge of the decree. Again, revisiona! power of a Court whether
under the Code of Civil Procedure or the Code of Criminal Procedure
is exercisable on an application made within 90 days from the date
of the decree, order or sentence sought to be revised no matter whether
the aggrieved person had or not any knowledge of such decree,
order or sentence. The wuse of the word “thereof” in
the second part of the proviso to sub-section (6) of section 488 on
which emphasis has been laid, if I may say so with utmost respect,
rightly by Gurdev Singh, J., in Hari Singh’s case (1), is not without
significance. The language of this part, if given its ordinary and
rlain meaning, can lead to one conclusion alone, namely, that the
period of three months is to be reckoned from the date of the order.
The words “any order so made” qualify and have reference to the
ex-parte order passed by the Magistrate. No doubt, the Magistrate
must be satisfied before determining the ease ex-parte that the res-
pondent was wilfully avoiding service or that he wilfully neglected
to attend the Court but that is only for the purpose of taking ex-
parte proceedings. This satisfaction has nothing to do with the ques-
tion of Yimitation for setting aside the ex-parte order. It will be
adding words to and attributing an intention not discernible directly
or by implication in the words as used in the proviso o say that
there is a further provision that the period of three months will be
counted from the date of knowledge if the respondent had not been
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duly served. In A. S. Govindan v. Mrs. Margaret Jayammal, (8)
and in a later judgment of the Mysore High Court reported as
Hyder Khan v. Safoora Bee, (9), a similar contention that the period
of three months could in certain cases start from the date of know-
ledge was repelled. There is no reference to the earlier judgment
of the same High Court in Hyder Khan'’s case, (9), but the view
taken by the Madras High Court in A. S. Govindan’s case and Gur-
dev Singh, J. in Hari Singh’s case (1), was adopted.

{10) The judgment of the Supreme Court in Raje Harish
Cihiendra-Raj Singh’s case (3), on which the learned counsel for the
petitioner strongly relies and from the observations made wherein
sugport has been derived in Zohra Begum’s case (5) can, in my opi-
nion, render no assistance in the interpretation of the proviso. The
facts of that case are clearly distinguishable. Their Lordships were
dealing with the case of an award given by a Collector under the
Land Acquisition Act, 1894. The land of Raja Harish Chandra-Raj
Singh, appellant before the Supreme Court had been compulsorily
acquired for a public purpose by the State of Uttar Pradesh. After
the issue of necessary notifications, possession of the land was taken
and Raja Harish Chandra-Raj Singh filed his claim for compensa-
tion. Proceeding for determining the amount of compensation start-
ed and an award was finally made and filed in the office of the Col-
lector in March, 1951. Section 12(2) of the Land Acquisition Act
requires that the Collector shall give immediate notice of his award
to such of the persons interested as are not present personally or by
their representative when the award is made. No notice of the
award as required by this section was given to Raja Harish Chandra
Raj Singh. It appears from the observations of their Lordships that
such notice was necessary. It was only on or about January 13, 1953,
almost after about two years that the said Raja Harish Chandra
Raj Singh learnt about the making of the award. He then filed an
application on February 24, 1953, under section 18 that the matter be
referred to the Court for determination of the amount because he
considered the amount awarded as inadequate. The Co'lector was
of the view that the application made by the respondent was beyond
time and he consequently rejected it. Raja Harish Chandra

©(8) ALR. (37) 1950 Mad. 153.
(3) ALR. 1968 Mysore 98.
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Ra) Singh then filed a writ petition in the High Court of Allahabad
and the same was allowed by Mehrotra, J. The State went in ap-
peal and a Division Bench of that Court reversed the judgment of
the learned single Judge holding that the application under section
18 was barred by time with the result that the writ petition stood
dismissed. Raja Harish Chandra Raj Singh then preferreq an ap-
peal to the Supreme Court on a certificate granted by the High Court
and it was allowed. Their Lordships considered the various pro-
visions of the Land Acquisition Act in order to appreciate its scheme
in relation to the land acquisition proceedings. Section 18 of the
said Act provides for making of an application to have a reference
made to the civil Court and also prescribes the period of limitation
within which such an application has to be made. If a person making
an application was present or represented before the Collector at
the time when the award was made, the application has to be filed
within six weeks from the date of the award. Section 18(2) (b)
provides that in other cases, namely, when the applicant was not
present or represented at the time of making of the award, such an
application is required to be made within six weeks from the
receipt of the notice from the Collector under section 12(2) or with-
in six months from the date of the Collector’s award whichever
period shall first expire. I have underlined (in italics in this report)
the words which were the subject-matter of the scrutiny and inter-
pretation in the aforesaid case. The legal character of the award
made by the Collector was considered and the view taken was that
the decision of the Collector in respect of the amount of compensation
amounted in law to an offer or tender of the compensation
to the owner of the property under acquisition. It was further
observed that “if the owner accepts the offer no further pro-
ceeding is required to be taken, the amount is paid and
compensation proceedings are concluded. If, however, the
owner does not accept the offer, section 18 gives him the
statutory right of having the question determined by Court,
and it is the amount of compensation which the Court may
determine that would bind both the owner and the Collector.
In that case, it is on the amount thus determined judicially that the
acquisition proceedings would be concluded. It is because of this
nature of the award that the award can be appropriately described
as a tender or offer made by the Collector on behalf of the Govern-
ment to the owner of the property for his acceptance.” Since the
award has been held in law, to be an offer made on behalf of the
Government, their Lordships observed that the communication of
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the offer to the party concerned was essential, it being the normal
requirement under the contract law. It was in this context that the
following observations were made :— =

“Thus considered the date of the award cannot be determined
solely by reference to the time when the award is signed
by the Collector or delivered by him in his office. It must
involve the consideration of the question as to when it was
known to the party concerneq either actually or construc-
tively. If that be the true position then the literal and
mechanical construction of the words “the date of the
award” occurring in the relevant section would not be ap-
propriate.”

There was yet another approach made by their Lordships and the
observations in regard thereto may be usefully reproduced here-
under: -

“If the award is treated as an administrative decision taken by
the Collector in the matter of the valuation of the property
sought to be acquired it is clear that the said decision ul-
timately affects the rights of the owner of the property
and in that sense, like al! decisions which affect persons,
it is essentially fair and just that the said decision should
be communicated to the said party. The knowledge of
the party affecteq by such a decision, either actual or
constructive, is an essential element which must be satis-
fied before the decision can be brought into force. Thus
considered the making of the award cannot consist merely
in the physical act of writing the award or signing it or
even filing it in the office of the Collector; it must involve
the communication of the said award to the party concern-
ed either actually or constructively. If the award is pro-
nounced in the presence of the party whose rights are
affected by it, it can be said to be made when pronounced.
If the date for the pronouncement of the award is com-
municated to the party and it is accordingly pronounced
on the date previously announced the award
is said to be communicated to the said party
even if the said party is not actually present on the date

_of its pronouncement. Similarly if without notice of the
date of the pronouncement an award is pronounced and a
party is not present the award can be said to be made
when it is communicated to the party later. The know-
ledge of the party affected by the award, either actual or
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constructive, being an essential requirement of fairplay
and natural justice the expression “the date of the award”
used in the proviso must mean the date when the award
is either communicated to the party or is known by him
“either actually or constructively. In our opinion, there-
fore, it would be unreasonable to construe the words
“from the date of the Collector’s award” used in the pro-
viso to Section 18 in a literal or mechanical way.”

It was further observed in reference to section 12(2) of the Land
Acquisition Act that it was obligatory on the Collector to give imme-
diate notice of the award to the persons interested as were not per-
sonally present or represented by their representatives when the
award was made. This again, according to their Lordships shows
that the Legislature recognised the need for communicating the award
to the party concerned. In the light of this scheme of the Act, it has
been held by the Supreme Court that—

“Where the rights of a person are affected by any order and
limitation is prescribed for the enforcement of the remedy
by the person aggrieved against the said order by the
reference to the making of the said order, the making of
the order must mean either actual or constructive commu-
nication of the said order to the party concerned.”

(11) There is no question of any offer and acceptance in case of
an ex-parte order of maintenance made by a Magistrate nor is there
any analogy between the duties of a Collector in the making an
award, communication thereof under the Land Acquisition Act and
the functions of a Magistrate who presides over a criminal Court.
Both under the Code of Criminal Procedure and the Code of Civil
Procedure, there are set rules for effecting service on the parties by
recognised processes. When service has been effected in accordance
with the procedure so prescribed it is deemed to be good service and
proceedings can be taken ex-parte in the absence of the person who
could not be personally served. The rules of natural justice and fair
play or equitable considerations cannot be invoked in such cases. T
must confess that I have not been able to appreciate how the observa-
tions of their Lordships in Raja Harish Chandra Raj Singh’s case (3)
dealing with the decision of an executive officer like the Collector who
acted contrary to law and rules of natural justice in not communi-
cating his offer of compensation to the interested party, can be help-
ful in the interpretation of proviso to sub-section (6) of section »488
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of the Code. Section 488 is based on a different scheme altogether
and gives power to a criminal Court to grant maintenance to a wife
or child in a summary proceeding. Orders passed under section 488
are subject to the decision of a civil Court in regard to the civil rights
of the parties and the intention of the Legislature is to ensure in a
speedy manner some maintenance to a deserted wife or a child to
enable them to have food, clothing and shelter, whatever
be the ultimate adjudication by a civil Court. It is to advance this
object and policy of law that a period of three months only is given
to the husband er the father to have the ex-parte order set aside.
There could be cases where the respondent, in order to avoid deter-
mination of his liability, tries to rrolong the proceedings by avoiding
service of notice of the application thereby making a strict compliance
with the pre-emptory requirement of evidence being recorded, in the
presence of the parties, difficult ang sometime impossible. To meet
such & situation and keeping in view the object of giving relief to a
neglecied wife or a child in a speedy manner and also the ru'e of na-
tural justice requiring that the respondent be not condemned
unheard, power is vested in the Magistrate to proceed ex-parte if he
is satisfied that the former is wilfully avoiding service or neglecting
to attend the Court. Once this satisfaction has been recorded by the
Magistrate, he has authority to make an ex-parte order and the order
sc made can be set aside only within three months of the making
thereof. The Legislature did not intend to give indefinite periog of
time for setting aside such an order. It can at times be reasonably
urged that the satisfaction of a Magistrate in a particular case was not
well-founded but his erroneous view regarding service on the respon-
dent cannot lead to the conclusion that the order of maintenance ul-
timately made is non est and inoperative so as to take it out of the
operation of the rule of limitation as stated in the proviso. When he
has given a finding that the respondent was evading service, the order
passed by him, cannot be said to be one not in conformity with law.
Against his erroneous finding regarding the satisfaction about the
evasion of service, the respondent is not without a remedy. He ean
get rid of the hardship by getting the prescribed period of limitation
of three months extended under section 5 of the Indian Limitation
Act on a proper application and by establishing that he was prevented
from making an application to set aside the ex-parte order in time by
sufficient cause. The expression “sufficient cause” is of wide ampli-
tude and will include the plea that a person against whom an ex-parte
order was made had not been duly served and had
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no knowledge of the proceedings initiated against him by his wife or
child. Whatever might have been the position under the previous
Lamitation Act of 1908 in the matter of applicability of section 5 to
such a case, no doubt is now left under the present Limitation Act of
19683. Section 5 was not under the old law applicable when any spe-
cial or loca! law prescribed a period of limitation for any suit, appeal
or application, but section 29 has been substituted by a new one. Sub-
section (2) of this section provides that provisions containeq under
sections 4 to 24 (inclusive) of the Limitation Act, 1963, shall apply
even when the period of limitation has been fixed by any special or
local law unless their application is expressly excluded. There is no
definition of “special law” given in the Limitation Act but as observed
by their Lordships of the Supreme Court in Kaushalya Rani v. Gopal
Singh (10), approving a Division Bench judgment of this Court re-
ported as Mst. Koshalya Rani v. Gopal Singh, (11), it means “a law
enacted for special cases, in special circumstances, in contradis-
tinction to the general rules of the law laid down, as applicable gene-
rally to all cases with which the general law deals”. Section 417 of
the Code of Criminal Procedure, gives a right of appeal to the State
Government against an original or appellate order of acquittal passed
by any Court other than a High Court, but the period of
limitation for such an appeal, before the Limitation Act of 1963 came
into force, was provided for in Article 157 of the Limitation Act of 1908,
as amended by Act 26 of 1955 and it was three months. The period of
limitation has been reduced by the present Limitation Act, 1963, to
90 days under Article 114 thereof. Sub-section (3) of section 417
gives a right to a private complainant to move the High Court for
special leave to appeal from an order of acquittal when the same is
passed in a case instituted upon a complaint but such application
under sub-section (4) has to be filed within 60 days from the order of
aéquittal. There is no limitation prescribed by the Limitation Act
for such an application. In Kaushalye Rani’s case (11), a question
arose whether a special rule of limitation laid down in section 417
of the Code of Criminal Procedure could be held to be a special law
within the meaning of section 29(2) of the Limitation Act. A Divi-
sion Bench of this Court answered the question in the affirmative. The
matter went in appeal to the Supreme Court on a Certificate granted
by this Court. It was observed by their Lordships that so far as an

-(10) . ALR. 1964 S.C. 260.
(11) A.ILR. 1963 Pb. 145.
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appeal by the private prosecutor is concerned, the Legislature has
specially laid down in section 417 itself that “the foundation for such
an appeal should be laid within 60 days from the date of the order,
of acquittal. In that sense, this rule of 60 days bar is a special law,
that is to say, a rule of limitation which is specially provided for in
‘the Code of itself, which does not ordinarily provide for a period of
limitation for appeals or applications”. Some other observations of
their Lordships in the same context may also be usefully reproduced
hereunder : —

“The whole Code of Criminal Procedure is indeed a general law
regulating the procedure in criminal trials generally, but it
may contain provisions specifying a bar of time for parti-
cular class of cases which are of a special character. Such
a law will be a ‘special law’ with reference to the law
generally governing the subject matter of that kind of
relationship. A ‘specia! law’, therefore, means a law enacted
for special cases, in special circumstances, in contradistinc-
tion to the general rules of the law laid down, as applica-
ble generally to all cases with which the general law
deals. In that sense, the Code is a general law regulating
the procedure for the trial of criminal cases, generally, but
if it lays down any bar of time in respect of special cases
in special circumstances like those contemplated by section
417(3) and (4). read together, it will be a special law con-
tained within the general law. The limitation Act is a
general law laying down the general rules of limitation
applicable to all cases dealt with by the Act; but there may
be instances of a special !aw of limitation laid down in
other statutes, though not dealing generally with the law
of limitation.”

(12) In view of what has been said above, it must by a priori
reasoning be held that the rule of three months’ bar as incorporated
in the proviso to section 488(6) of the Code of Criminal Procedure,
is a special law laying down a period of limitation as distinguished
from the general law of limitation as contained in the Limitation
Act, 1963, and that section 5 will apply to an application to have the
ex-parte order of maintenance set aside.

(13) On merits of the present case, the submission of the learned
counsel that service was not effected on the petitioner, in accordance
with the procedure as laid down in sections 68 to 72 of the Code, is
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misconceived. Emphasis has been laid by the learned counsel that
service could be effected only through a police officer and not by
the process serving agency of civil Courts and that in view of the
pronounement of this Court in Gurnam Singh’s case (7) (supra),
the ex-parte order was bad in law. It is next contended that the
petitioner was in Government service and he could be served only in
the manner prescribed in section 72 by sending summons in duplicate
to the head of the office. The first part of the argument loses sight
of the fact that our High Court has framed rules, as referred to in the
-earlier part of the judgment, according to which summons are to be
served through the process-serving establishment attached to the
civil Courts and that it was not necessary that service should have
been effected through police agency. No violation of section 68, there-
fore, took place and the order directing ex-parte proceedings cannot
‘be held to be bad in law on that ground. As regards the second ar-
gument in this behalf, it will be noticed that there were two reports
before the trial Magistrate and they had been made at different times.
‘The latest report was to the effect that the petitioner had dis-
appeared on seeing the process-server and this report was
-attested by respectables. The Magistrate acted on that
report and it cannot, therefore, be argued that the satisfaction of the
‘Magistrate that the petitioner was avoiding service was not wel®
-founded.

:(14) For the foregoing reasons, it must be held that terminus a
quo for reckoning the period of limitation for an application under
proviso to section 488 (6) of the Code of Criminal Procedure, to get an
ex-parte order of maintenance set aside is the date of the order and
not that when the respondent obtained knowledge of the same. The
-aggrieved party can, of course, in an appropriate case, ask for exten-
-sion of time on a sufficient cause being shown within the meaning of
-section 5 of the Indian Limitation Act, 1963, which applies to such an
-application. In the result, Crimina! Revision 318 of 1968 stands dis-
missed. = '

GopraL SmveH, J—(15) The question referred to the Full Bench is
-as to whether under the proviso appended to sub-section (6) of Sec-
tion 488, Criminal Procedure Code, a husband, against whom an
ex parte order has been made fixing maintenance allowance, is en-
titled to reckon the period of limitation of three months from the
«date of the knowledge of the order for an application made to set
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aside that order on the ground that he had neither wilfully aveided
service nor wilfully neglected to attend the Court and pleads want of
the knowledge of the order.

(16) Facts giving rise to the reference of the question are as fol-
lows :—

On October 5, 1963, Smt. Balkar Kaur filed application against her
husband Joginder Singh under sub-section (1) of Section 488, Crimi-
nal Procedure Code claiming maintenance of Rs. 80 per mensem.
Summons was issued in that application to the husband on November
8, 1963 for November 22, 1963. The process server, who went to effect
service of the summons, made endorsement dated November 15, 1963
on the back of one of the duplicates of the summons to the effect
that on whereabouts of the husband being ascertaineq from the resi-
dents of village Bachhoana, in which the husband has a residentia
house, it was learnt that he did not reside in the village, that he was
in Government service and that he was a teacher in a school near
Simla. As the summons bearing that endorsement had not been re-
ceived back by the trial Magistrate on November 22, 1963, the date of
hearing fixeq in the case, the Magistrate adjourned the case fo De-
cember 20, 1963, directing for issue of fresh summons for service of
the husband. On December 2, 1963, the process server visited the
house of the husband again and made a report on the back of a dup-
licate of the summons stating that on coming to know about the
presence of the process server, the husband disappeared and that the
other duplicate of the summons was posted on the outer door of the
house of the husband.

(17) On December 20, 1963, the Magistrate passed the order say-
ing that the husband had evaded to accept service of the summons
issued to him, that one of the duplicates of the summons was
pasted on the outer door of his house and that he be proceeded
against ex parte. The Magistrate further ordered that the wife would
produce her ex-parte evidence on January 14, 1964. On the last men-
tioned date, ex-parte order was made against the husband. By that
order, maintenance allowance of Rs. 60 per mensem was granted to
the wife.

(18) On February 7, 1967, the husband made an application
under the proviso to sub-section () of Section 488, Criminal Pro-
cedure Code for the ex-parte order dated January 14, 1964 being set
aside. In that application. the husband stated that he came to know
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about the ex-parte order having been passed against him on January
25, 1967, when he visiteq the village, that he did not know earlier
about the existence of the ex-parte order and that he was not present
in the village on December 2, 1963, when service by affixation of
summons was sought to be effected. It was pleaded in the application
that service having not been effected upon the husband as contem-
plated by proviso to sub-section (6) of Section 488, Crimina! Proce-
dure Code, the period of limitation of three months started from the
terminus a quo of the date of knowledge of the ex-parte order and
not from the date the order was passed by the Magistrate. That ap-
plication having been dismissed in default of appearance on behalf
of the husband on March 4, 1967, he made another application to
set aside the ex-parte order on March 14, 1967, repeating the grounds
incorporated in the application made earlier. By order dated April 3,
1967, Shri S. R. Goel, Judicial Magistrate, Ist Class, Mansa held that
the application was barred by time inasmuch as the period of limita-
tion of three months started from the date of the order and not from
the date of its knowledge.

(19) Being dissatisfied with the above order, the husband filed
revision petition under Section 435, Criminal Procedure Code, in the
Court of Session at Bhatinda. Shri Muni Lal Verma, Sessions Judge;
by his order dated November 28, 1967, dismissed the revision petition
holding that the period of limitation commenced from the date of the
order and not from the date of its knowledge.

(20) Feeling aggrieved of the order of the Sessions Judge, the
husband invoked the revisional jurisdiction of the High Court under
Section 439, Criminal Procedure Code contending that having not
wilfully avoided service or neglected to appear before the trial Ma-
gistrate and having not known about the order earlier than January
25, 1967, he was entitled to compute the period of limitation of threz
months not from the date of the order but from the date of its know-
ledge. The revision petition came up for hearing before Jindra Lal,
J. The counsel for the husband cited before the learned Single
Judge Raja Hearish Chandra Raj Singh v. The Deputy Land Acquisi-
tion Officer and another (3) and Zohra Begum alias Aysha Begum v.
Mohamed Ghouse Qadri and another (5), in support of the contention
that the husband having not committed default as laid down in the
proviso, the period of three months started from the date of the know-
ledge of the order and not from the date on which it was passed. On
the other hand, the counsel for the wife relied on Hari Singh v. Mst.
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Dhanno, (1), in support of the view that the period of limitation
started from the date of the order and not from the date of its know-
ledge. The above two cases other than the case of the Supreme Court
deal with the question of limitation arising under the proviso to
sub-section (6) of Section 488, Criminal Procedure Code. The Sup-
reme Court judgment deals with the question of limitation arising
under sub-section (2) of section 18 of the Land Acquisition Act, 1894.
The learned Single Judge finding the point involved in the case not
free from doubt, referred the question, by his order dated December
9, 1968, to a larger Bench. A Division Bench consisting of Sodhi and
Koshal, JJ. heard the reference. Apart from relying on the case of
Hari Singh v. Mst. Dhano, (1), in support of the contention that the
period of limitation could start only from the date of the order, the
Counsel for the wife reinforced that contention before the Division
Bench citing the judgment in Shmt. Parson Kaur v. Bekhshish Singh
(z). Both these cases have been decided by Gurdev Singh, J. In
the later case, the learned single Judge considered the effect of the
view taken by the Supreme Court in Raje Harish Chander Raj
Singh v. The Deputy Land Acquisition Officer and another, (3), on
the plea of limitation arising on the construction of the proviso to
sub-section (6) of section 488, Criminal Procedure Code. In the
result, he distinguished the judgment of the Supreme Court on the
ground that section 18(2) of the Land Acquisition Act providing for
the period of limitation of six months from the date of the award
had been interpreted by the Supreme Court on the facts of that case
as the period of limitation running from the date of the knowledge
of the award and that that provision stood in a context different from
that of the said proviso. The learned single Judge followed his ear-
lier judgment and held that the terminus a quo for the period of
limitation was the date of the order and not the date of its knowledge.
The Division Bench, by their order dated April 6, 1970, finding the
auestion of law involved not free from difficulty, directed that the
auestion should be determined by a Full Bench.

(21) In order to determine the question, we have to examine the
language of proviso to sub-section (6) of section 488, Criminal Proce-
dure Code. Sub-section (6) along with the proviso runs as under:—

“(6) All evidence under this Chapter shall be taken in the
presence of the hushand or father, as the case may be, or,
when his personal attendance is dispensed with, in the
presence of his pleader, and shall be recorded in the man-
ner prescribed in the case of summons-cases:

-
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Provided that if the Magistrate is satisfied that he is wilfully
avoiding service, or wilfully neglects to attend the Court,
the Magistrate may proceed to hear and determine the case
ex parte, Any order so made may be set aside for good

cause shown, on application made within three months from
the date thereof.”

(22) It is provided in sub-section (6) that all the evidence under
Chapter XXXVI headed as “Of the maintenance of wife and child-
ren” has to be taken in the presence of the husband or father, as the
case may be, or, when his personal attendance is dispensed with in
the presence of his pleader. This provision makes it obligatory for the
husband to be present in person at the time the evidence is recorded
unless his personal appearance has been dispensed with.

(23) There are two parts of the preoviso. The first part em-
powers the Magistrate to determine the application ex-parte. The
second one enables him to set aside the order made for ex-parte pro-
ceedings. The underlying idea embodied in sub-section (6) requiring
the presence of the husband at the time of recording of evidenece is
reflected in the first part of the proviso. That part relates to the
satisfaction of the Magistrate for the fact that the husband is wil-
fully avoiding service or is wilfully neglecting to attend the Court.
A duty has been cast upon the Magistrate in connection with his
satisfaction to find that the husband is avoiding to accept service and
to further find that he is so doing wilfully or knowingly or having
been served, he is deliberately neglecting to attend the Court. This
seems to be necessary to enable the Magistrate to secure the end of
personal! attendance of the husband for the purpose of the evidence
being recorded in his presence or, if his personal attendance in spite
of service has been dispensed with, in the presence of his pleader.

(24) First part of the proviso is an exception engrafted to the
purview or the main clause of sub-section (6) preceding it. Under
the purview, the entire evidence given in the application made by
the wife has to be recorded in the presence of her husband or else his
pleader. If the first part of the proviso applies and the husband hag
not appeared, the Magistrate may determine the case ex-parte. In
order that the Magistrate may proceed ex-parte under the first part
of the proviso, he must be satisfied that :—

(i) the husband is wilfully avoiding service.
or
(ii) he wilfully neglects to attend the Court.



452 | i SR

ILLR. Punjab and Haryana (1971)2

(25) In other words, the Magistrate must find as a fact that the
husband sought to be served is either wilfully avoiding to accept
service or has wilfully neglected to appear before him. It is after
the Magistrate feels convinced on the basis of the material placed
before him that the husband is either wilfully avoiding to accept ser-
vice or is wilfully neglecting to appear before him that he can pro-
ceed ex-parte against him. According to the language of the first
part of the proviso, the Magistrate has, as a condition precedent for
determination of the case ex-parte, to give a finding that the husband
is not only avoiding to accept service but is also so doing wilfully. In
the alternative if the Magistrate finds that either the husband has
been personally served or is wilfully avoiding to accept service and
is wilfully neglecting to attend the Court, he can proceed ex parte
against him. It is only after satisfaction in respect of either of the
two alternatives that the Magistrate will be entitled to proceed ex
parte against the husband. The material placed before the Magistrate
in the form of report or endorsement about the service of the sum-
mons and affidavit or statement of the process-server, if given, should
not only show that the husband is keeping himself away from the
access or approach of the process-server in order to evade service of
the summons but it must also enable him to find that the husband is
so doing wilfully. A fortiori if the husband is neglecting to attend
the Court, the Magistrate must also find that he is so doing wilfully.

(26) The word, ‘wilfully’ means deliberately, obstinately, pur-
posely, intentionally or knowingly. The use of the word, ‘wilfully’
before the words, ‘avoiding” and ‘neglects’ points out to the obligation
cast on the Magistrate to seek from the material placed before him,
his satisfaction that the husband is knowingly avoiding to accept ser-
vice or is knowingly neglecting to attend the Court. Thus the Ma-
gistrate can proceed ex-parte against the husband only, if the material
on the record compels him to come to the conclusion that the husband
knew about the summons sought to be served upon him and in spite
of that knowledge, he is deliberately avoiding to accept service or is
deliberately neglecting to attend the Court. It is deducible from the
use of that word that on the basis of the facts before the Magistrate,
the husband could be charged with the knowledge of his having
been sought to be served with the summons issued by the Magistrate
and it could be held that he was knowingly avoiding to accept service
or was knowingly neglecting to appear before the Court. Unless the
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condition precedent of one of the two alternatives is satisfied, a Ma-
gistrate cannot proceed ex parte against a husband. An ex parte
order could not be warranted by the proviso unless either of the
condition precedent is held to have been fulfilled. There must be
an unambiguous finding by the Magistrate arrived at as a result of
the satisfaction derived from the material on, the record that husband
was wilfully avoiding service or neglecting to attend the Court. The
first part of the proviso, as construed above, admits of no room for,
doubt that unless the Magistrate is satisfied that the husband has deli-
berately or knowingly avoided service or neglected to attend the
Court, no ex parte order could be passed against him.

(27) It is well recognised princirle of natural justice that no
one should be condemned unheard. The right of being heard im-
plies an obligation on a Court or a tribunal to afford reasonable oppor-
tunity to the party sought to be proceeded against by pre-informing
him by means of a summons or notice about the proceedings pending
and the date of hearing fixed therein. This intimation in advance
enables the party proceeded against to acquire knowledge about the
nature of proceedings pending against that party, the name of the
Court or the tribunal, with which the proceedings are pending, the
place of its business and the next date of hearing of the proceedings
fixed by it. Unless the party proceeded against is made aware of
these essential requisite, he may not be able to appear and to defend
himse!f in the proceedings initiated against him., A summons or a
notice is a means to convey information about the proceedings pend-
ing against the party opposite to enable him to put up his defence
and to contest the proceedings in order to avoid his being unrepresen-
ted and being proceeded against ex parte. The underlying object or
purpose of issuing summons or a notice to enable the person pro-
ceeded against to know about the proceedings and defend himself
against them will be defeated, if he has not been duly served. There
accrues a right to a Court or a tribunal to proceed against a person
sought to be served and pass an ex parte order, if that person has
been duly served and hence can be charged with the knowledge of
the proceedings pending against him. Due service of the party
opposite is a condition precedent for exercise of powers to proceed
ex parte against him.

(28) Now, I proceed to examine the languages of the second part
of the proviso. The second part provides for a remedy to the party
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aggrieved of the ex parte order by enabling him to make an applica-
tion to set aside that order. An ex parte order could be set aside, if
the following three conditions are satisfied:—

(i) The order must have been made with reference to the
circumstances contemplated by the first part of the
proviso.

(ii) There must be shown good cause by the applicant against
the circumstances, under which the ex parte order was

made by the Magistrate.

(iii) That application must be made within three months of the
date of the order.

(29) As regards condition (i), the expression, ‘so made’ leaves no
doubt that the ex parte order must have been made under the
alternative circumstance of either the husband having ‘wilfully
avoided’ to accept service or having ‘wilfully neglected’ to attend the
Court. These expressions connote that the order must have been
made by the Magistrate after his satisfaction about the existence of
facts pertaining to either of the two alternatives but not otherwise.
It is against an order so made or made within the ambit of the first
part of the proviso that an application to set it aside is contemplated.
An order would not be maintainable and could be avoided by the
husband, if the order is not made by the Magistrate as laid down in
the first part of the proviso. An order made apart from the existence
of the circumstances referred to in the first part of the proviso will
not be an order falling within its scope and consequently will other-
wise be invalid.

(30) According to condition (ii), it is obligatory upon the applicant
approaching the Magistrate to have the ex parte order set aside to
lead evidence to show good cause against the facts and circumstances
found by the Magistrate justifying the ex parte order. The husband,
against whom that order has been made, has to show that he did not
wilfully or knowingly avoid service or neglect to attend the Court.
In order to have the ex parte order set aside, the husband has to
satisfy the Magistrate that he never knowingly avoided to accept
service of the summons or neglected to attend the Court. Unless, he
shows good cause for displacement of the facts found under condi-
tion (ii) of the second part of the proviso, the ex parte order could
not be set aside. In order to succeed in satisfying condition (ii) of
the second part of ithe proviso, he has got to show that he neither
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avoided to accept service nor did he do so wilfully or knewingly nor
he knowingly neglected to attend the Court depending on the alterna-
tive circumstance, on which the order is founded. If the husband
making the application raises the pleas pointing to the existence of
good cause against the finding given under the first part of the pro-
viso, his application could not be dismissed at its initial stage for the
reasons that follow on the preliminary objection that the applica-
tion had been made after three months from the date of the order, but
within three months from the date of knowledge of that order. Ulti-
mately, the application may not succeed for failure to subsfantiate by
evidence the pleas raised to set aside the order of ex parte determina-
tion -of the case, but the decision given by the trial Court in so dis-
missing that application will be the decision on merits of the pleas
raised therein.

(31) According to condition (iii) of second part of the proviso, an
application made to set aside the ex parte order has, as its language
on appearance purports to show, to be made within three months of
the-date of the order. It is the underlying principle of the third condi-
tion pertaining to the starting point of limitation of three months
around which the controversy in course of arguments of the case
centred. The date of the order could be the terminus a quo only, if
the applicant does not plead want of knowledge or ignorance about
the ex parte order but pleads only that he had not otherwise avoided
service nor neglected to attend the Court. If in his application, the
‘husband pleads ignorance about the service of the summons and
alleges that he had not wilfully avoided service nor wilfully neglected
to attend the Court and avers that he had no knowledge of the ex
parte order, the period of limitation of three months, within which
such an application could be made, could not commence from the
date of the order as the order for want of its knowledge by the appli-
cant or its communication to him is no order entailing the commence-
ment of the period of limitation. The period of limitation of three
meonths could commence from the date of the ex parte order only, if
the applicant could be charged with the knowledge of the order
either constructively because of his having been duly served in res-
pect of the proceedings leading to the passing of that order or because
of the order having actually been communicated to him. If an appli-
cant pleads in his application that he had no knowledge of the order
passed inasmuch as he had not been served with the summons and he
did not neglect to -appear before the Court, the order could not be
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regarded as one, from the date of the passing of which, the period
of limitation of three months could run. If the validity of the order
is impugned on the ground of want of knowledge of the order, limita-
tion could not commence from the date of the order. The question
of running of limitation from the date of the order does not arise
unless the applicant can be charged with its knowledge. The period
of limitation of three months will commence from the date of the

ex parte order only in cases in which defect or irregularity in .

service is pleaded without pleading ignorance about the order.

(32) In the absence of proof of deliberate avoidance to accept
service or in the absence of proof of deliberate negligence to attend
the Court, the ex parte order could not be held to be an order made
under the first part of the proviso. If ignorance of order is pleaded,
the period of limitation could not start from the date of the order.
Supposing, a husband, against whom an ex parte order has been
made, was not served at all and the Magistrate inadvertently or by
mistake took the view that he had been served and he determined
the case ex-parte. In case of such an illustration, the husband having
no knowledge either about the existence of the order or about the
date, on which it was passed, could not make an application to set
it aside till the date he came to know about it. It is for no fault of
his that the ex parte order was made against him. The making of
the order by a Court implies its making in favour of one party and
against the other. If a party, against whom an ex parte order has
been made, was neither present in person before the Court nor was
represented by his counsel or attorney inasmuch as he was not aware
of the proceedings, the period of three months could not commence
from the date the order was signed by the Court, but should start
from the date the party aggrieved of the order was made aware of
its existence by a notice issued by the Court to him or else from the
date he otherwise came to know about the order having been passed
against him. It is the knowledge of the existence of the order acquir-
ed by that party either on communication from the Court or in spite

of such communication that enables that party to seek his remedy to

have that order set aside. The order is avoidable at the instance of
such a party. For computing the period of limitation, the order has
to be deemed to have been passed on the date, for which he can be
charged with its knowledge and not earlier. Earlier than that date,
there did not exist any order for him. If the period of limitation
reckoned technically or mechanically from the date of the order itself,
has, by the date, he acquires knowledge of the order, run out, his

-
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right to seek his remedy would be lost and the remedy provided
would be rendered illusory. The proviso, has, in the context of the
language employed vis-a-vis the underlymg idea of the remedy pro-
vided, to be interpreted so as to preserve that remedy or the right
to have the order adverse to him set aside and to protect him from
being rendered remediless. In such a case, there would entail the
preposterous consequence of the order becoming binding on him
without any opportunity having been afforded to him to defend
himself against that order. Miscarriage of justice will be the result
to follow unless the rigour of the letter of law is softened by placing
a just and reasonable construction on the.proviso in the premises of
its .underlying object of existence of his right to seek his remedy to
have the undefended and adverse order set aside.

(33) Let me take up another illustration. H the applicant under
section 488(1), Criminal Procedure Code in collusion with the process
server, with whose aid service of the summions issued in the name
of the husband is sought to be effected, procures a fictitious endorse-
ment of wilful avoidance or refusal of service on the part of the
hushand and as a consequence.of such collusive endorsement, an ex
parte order is made and the husband comes to know about the order
after the efflux of the period of three months from the date of the
order, the ex parte order will become unavoidable and conclusive
against the husband if it could be set aside only. within three months
of its date. The service effected upon the husband being collusive
and hence sham or no service at all and the husband knowing nothing
about the proceedings pending against him and the: making of the
order therein, the period of limitation could not start running from
the date when the order was made. If the husband acquires the
knowledge of the order on a date after the expiry of period of three
months from the date of the order and did not know about it earlier
for no fault of his, the object of the remedy provided in second part
of the proviso enabling him to make an application to set aside the
order will be frustrated and the remedy rendered nugatory.

(34) A person aggrieved of an ex parte order would, qua the
trial Court, be bound by it, if he had been served with a summons
or notice of the proceedings culminating in the passing of that order
and defaulted to appear or represent in those proceedings. The order
would be binding on him unless set aside.by the court of appeal or
in revision. In proceedings for fixation of maintenance allowance
commenced by an applicant under section 488(1), Criminal Procedure
Code, in which the husband has not been served at all or not
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served as contemplated by the provisions of law pertaining to the
service of summonses as incorporated in Sections 68 to 74 of the Code,
the ex parte order could be got set aside. No period of limitation
could run from the date of an order, if the husband had no notice of
the proceedings, in which it was passed and the order had not been
communicated to him. Without the knowledge of the husband being
linked with the existence of the order, the order could not furnish
cause of action to have it set aside.

(35) If a husband has been served as laid down in the first part
of the proviso to sub-section (6) of section 488 and does not appear
on the date of hearing indicated in the summons issued by the Magis-
trate and the Magisirate proceeds ex parte, even if later on he does
not know whether order was made by the Magistrate on the date of
hearing as given in the summons or on a subsequent date, to which
the case was adjourned, the order will be binding on him as by
service of the summons he had been afforded opportunity to appear
in the proceedings and to offer his defence. He had thus constructive
knowledge of the order by virtue of his having been informed of the
date of hearing, on which the Magistrate decided to proceed ex parte
against him. If the husband or his counsel appears in Court on the
date, on which the order is pronounced, he would have the actual
knowledge of the order. In such cases, the period of limitation will
run from the date of the order. But, if the order is made on a date,
for which the husband was not provided any opportunity to appear
and to attend the Court and the order is nonetheless made against
him, the starting point of limitation for the application to set it
aside could not be the date, when it was signed by the Court but
would be the date, for which the husband is by communication from
the Court informed about the order, for which he can be charged
with the knowledge of the order.

(36) The provision referring to the service of the defendant in a
civil suit and the power of the Court to proceed ex parte if the
defendant does not appear on the date of hearing, finds place in Rule
6 of Order IX of the Civil Procedure Code. This provision corres-

ponds to the proviso under consideration. That provision runs as
follows: —

“(1) When the plaintiff appears and the defendant does not
appear when the suit is called on for hearing, then—

(a) if it is proved that the summons was duly served, the
Court may proceed ex parte ;
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(b) if it is not proved that the summons was duly served,
the Court shall direct a second summons to be issued
and served on the defendant”.

(37) Under Rule 6(1)(a), Court can proceed ex-parte, if the
Court finds that the summons was duly served. But, if due service
of the summons has not been proved, the Court has to make another
attempt to effect service upon the defendant. In case of service
under Rule 6(1)(a), it is not necessary for the Court to find that the
defendant had been wilfully or knowingly avoiding to accept service
of the summons or bad wilfully or knowingly neglected to attend
the Court. The period of limitation to make an application to set
aside an ex-parte order passed under Rule 6(1)(a) is provided in
article 123 of the Schedule appended to the Limitation Act, 1963. It
runs as follows: —

Description of Period of Time from which

application limitation period begins to run

"To Set aside a decree Thirty The date of the decree or where
passed ex-parte or to days the summons or notice
rehear an appeal decreed was not duly scrved

or heard ex-parte when the applicant

had knowledge
of the decree

(38) According to the language employed in the above article,
the period of limitation to make such an application is 30 days from
the date of the decree or where the summons was not duly served,
when the applicant had knowledge of the decree. -The period of
limitation runs from the date of the decree, when summons has been
duly served upon the defendant. Although after the expression, ‘date
of decree’ given in column 3 of article 123, the words, ‘when the
summons is duly served’ do not occur, their existence after the ex-
pression, ‘the date-of decree’ has to be assumed as is amply clear
from the following words, namely, ‘or where the summons was not
duly served, when the applicant had knowledge of the decree’. In
other words, under Article 123, the period of limitation is to start
from the date of the decree only, if the summons has been duly
served. But, when the summons has not been duly served, the
period of limitation will start not from the date of the decree. but
from the date of its knowledge. Although the language used in the
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second part of the proviso appended to sub-section (6) of Section 488,
Criminal Procedure Code is not couched in the words of this article,
yet in its import and resultant effect, the idea underlying it is the
same. First part of the proviso says that an ex parte order could be
made after the Magistrate is satisfied that there is wilful avoidance
of service on the part of the husband or in spite of his service, there
is wilful neglect on his part to attend the Court. If the Magistrate
comes to the conclusion on the basis of the material placed before
him that the husband is knowingly avoiding to accept service or is
knowingly neglecting to attend the Court, an ex parte order could be
made. - In other words an ex parte order could follow only, if the
Magistrate finds that there is due service upon the respondent as
contemplated by the first part of the proviso and it is only in case
of due service as given in that part of the proviso that an applica-
tion could be made within three months from the date of the order
so passed, otherwise the period of limitation would run from the
date of the knowledge of the order passed. Although the eonverse
that if there has not been effected due service and the husband has
no knowledge of the order is not so specifically mentioned in
the second part of the proviso, but it has to be so read and in that
eventuality, the order could be set aside from the date of its
knowledge and not from the date the order was passed. A natural
question on the reading of the second part of the proviso that arises
is that if the order does not fall under its first part, will the period
of limitation start from the date of the order? The reply is in-
herently present in the expression, ‘the order so made’. That ex-
pression shows that the period of limitation of three months will
run only from the date of the order when the order made is cover-
ed by the ambit of the first part of the proviso and not otherwise. If
the order pertaining to the determination of the case ex parte could
not fall within the compass of the first part of the proviso and the
husband pleads ignorance abeut the existence of that order, the only
date, from which the period of limitation can commence is the
date of knowledge of the order and not the date of the order itself.

(39) In the entire range of case law cited at the Bar, the basic
authority is the judgment of the Supreme Court in Raja Harish
Chandra Raj Singh appellant v. The Deputy Land Acquisition officer
and another respondents (3) settling the principle of law involved
in the present case. The question that arose in that case was as to
whether the period of limitation of six months to make an applica-
tion for reference to Court should start from the date of the award
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“or from the date of the knowledge of the award, if the person
interested in the award had no notice of the date on which the
award was made by the Collector. Proviso to sub-section (2) of
“Section 18 of -the Land Acquisition Act, 1894, which deals with the
question of limitation for an application to be made to the Collector
‘requiring him to refer the matter, inter alig, for determination of
compensation to the civil Court, runs as follows: —

“Provided that every such application shall be made—

(a) if the person making it was present or represented
before the Collector at the time when he made his
award, within six weeks from the date of the Collec-
tor’'s award;

(b) in other ‘cases, within six weeks of the receipt of the

notice from the Collector under Section 12, sub-section

(2), or within six months from the date of the Collec-
“tor’s award, whichever period shall first expire.

(40) In that case, the appellant filed his claim for determination
of the amount of compensation. The award was made, signed and
filed by the Collector on March 25, 1951. No notice of this award
was, however, given to the appellant as required by Section 12(2)
and it was only on or about January 13, 1953 that the appellant
came to know about the making of the award. The appellant filed
an application on February 24, 1953 under Section 18 requiring
that the matter be referred for the determination of compensation
by Court as according to the appellant, the compensation amount
determined in the proceedings before the Collector was inadequate.
‘When ' considering ‘the question whether the period of limitation
should run from the date of the award or from the date of the
knowledge thereof, their Lordshlps of the Supreme Court observed
as follows :—

......... it is clear that the said decision ultimately affects
the rights of the owner of the property and in that sense,
‘like all decisions which affect persons, it is essentially
fair and just that the said decision should be communi-
cated to the said party. The knowledge of the party
affected by such a decision, either actual or constructive,
is an ‘essential element which must be satisfied before
the decision can be brought into force. Thus considered,
the making of the award cannot consist merely in the
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physical act of writing the award or signing it or even
filing it in the office of the Collector; it must involve the
communication of the said award to the party concerned
either actually or constructively. If the award is pro-
nounced in the presence of the party, whose rights are
affected by it, it can be said to be made when pronounced.
If the date for the pronouncement of the award is communi-
cated to the party and it is accordingly pronounced on the
date previously announced the award is said to be com-
municated to the said party, even if the said party is not
actually present on the date of its pronouncement.
Similarly, if without notice of the date of its pronounce-
ment. an award is pronounced and a party is not present,
the award can be said to be made when it is communicated

- to the party later. The knowledge of the party affected
by the award, either actual or constructive, being an
essential requirement of fairplay and natural justice, the
expression, ‘the date of the award’ used in the proviso
must mean the date when the award is either communi-
cated to the party or is known by him either actually or
constructively. In our opinion, “therefore, it would be
unreasonable to construe the words ‘from the date of the
Collector’s award’ used in the proviso to section 18 in a
literal or mechanical way.”

Their Lordships further observed :—

TR whether the rights of a person are prescribed for the
enforcement of the remedy by the person aggrieved
against the said order by reference to the making of the
said order, the making of the said order, must mean
either actual or constructive communication of the said
order to the party concerned.”

(41) The above judgment being the authoritative pronounce-
ment of the Supreme Court clinches the question of law involved in
the present case. Even though. the judgment of the Supreme Court
does not specifically deal with proviso to sub-section (6) of Section
488 of the Code of Criminal Procedure. the principle settled by
their Lordships in construing the proviso to sub-section (2) of
Section 18 of the Land Acouisition Act, is equally applicable to the
proviso to sub-section (6) of section 488 of the Code of Criminal
Procedure.
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(42) Now, I come to the decisions placed before us by both the

parties discussing the question of starting point of limitation as

referred to in proviso to sub-section (6) of section 488 of the Code
of Criminal Procedure.

(43) In Hari Singh v. Mst. Dhanno, (1), while controverting the
argument of the counsel appearing on behalf of the husband that
the period of limitation of three months for making an application
to set aside an ex parte order under the proviso to sub-section (6)
of section 488 of the Code started, in the absence of service of the
husband, from the date of knowledge of the order and not from the
date of the order itself, the learned single Judge observed as
follows :—

“Mr. Gandhi has also attempted to assail the original order
of the Magistrate granting maintenance to the wife ex-
parte on some of the grounds which are not even con-
tained in the application of Hari Singh presented to the
Magistrate for setting aside the ex parte order, and has
contended that the ex parte order cannot be sustained
on any valid ground. It is, however, not necessary to go
into the merits of that order. because, as observed by the
learned Additional Sessions Judge, the merits could be
gone into only if the application made by Hari Singh for
setting aside the ex parte order under sub-section (6) of
section 488 of the Criminal Procedure Codé was within
time. In the present case, the ex-parte order was passed
on 27th June, 1960, and the application for setting it aside
was made as late as 7th November, 1960, i.e., nearly four
and a half months from the date of the order. Sub-
section (6) of section 488 of the Criminal Procedure Code
prescribes a period of three months for such an application,
and there is no power in the Court under section 488 of the
Criminal Procedure Code or any other provision of the
Criminal Procedure Code to extend this time.”

- “Shri Y. P. Gandhi then contended that the period of three
months prescribed under sub-section (6) of section 488 of
the Criminal Procedure Code has to be reckoned not
from the date of the order, which is sought to be set aside
but from the date on which the petitioner, who is aggrieved

by this order, comes to know of it. This argument is un-
tenable.......... » '
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(44) After reproducing the language of the proviso, the learned
single Judge took the following view :—

“The word ‘thereof’ ......... leaves no manner of doubt that the
period of three months has to be reckoned from the date
of the ex parte order which is sought to be set aside and
not from any other date. This is irrespective of the date
on which the petitioner obtains the knowledge of the
order. If the legislature intended that the period of three
months for making an application for setting aside an ex
parte order should be reckoned from the date of know-
ledge, it could not have failed to state so. On a reference
to the various provisions of the Indian Limitation Act, we
find that wherever the legislature considered that the date
of knowledge should be that terminus a quo it has speci-
fically said so. If the argument of the learned counsel is
accepted, it would amount to incorporating in the relevant
provision, the words, ‘or from the date on which he comes
to know of this order’. Where the language is clear and
unambiguous, it has to be given effect to irrespective of
the hardship it may entail on the parties concerned.”

(45) The judgment was given by the Supreme Court on March
30, 1961. The case of Hart Singh v. Mst. Dhanno (1), was decided by
the learned single Judge on August 11, 1961. It appears that the
judgment of the Supreme Court was not brought to his notice.

(46) Proviso to sub-section (6) of section 488 of the Code of
Criminal Procedure came up for consideration in The State v.
Bhimrao and another (4). Tukol J., held as follows:—

“It would be manifest from the wording of this proviso that
before the Magistrate proceeds to hear a petition under
section 488 in the absence of the respondent, he must be
satisfied that either the respondent was wilfully avoiding
service or had wilfully neglected to attend the Court. In
other words, the wording of the proviso is so cautious that
even if the person is served and had neglected to attend,
it would not be still open to the Magistrate to proceed ex-
parte unless he is satisfied that there is wilful negligence
in attending the Court. So the proviso requires a subjec-
tive satisfaction on the part of the Magistrate that either
the respondent is avoiding the summons wilfully or that
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he is wilfully neglecting to attend the Court. It is only
thereafter that the Magistrate can proceed to hear and
determine the case ex parte ............ The period of three
months is with reference to the date of ‘any order so
made’. The words, ‘order so made’ must necessarily imply
an order passed in conformity with the first part of the
proviso. If the order itself is not in conformity with the
first part of the proviso, the second part of the proviso
prescribing a period of three months from the date of the
order so made will not come into operation.”

This ratio does not deal with the question involved in the present
case.

(47) The next authority cited is Zohra Begum v. Mohammad
Ghouse Quadri Qadeeri and another (5). Following the Supreme
Court judgment in Raja Harish Chandra Raj Singh v. The Deputy
Land Acquisition Officer (3) and adopting its ratio, Jaganmohan
Reddy J., held that a maintenance order passed in favour of wife
without notice to husband was vitiated and that under proviso to
sub-section (6) of section 488 of the Code of Criminal Procedure,
the period of limitation for setting aside such an ex parte order would
commence from the date of knowledge of the order by the party
aggrieved of it and not from the date when the order was
passed by the Magistrate.

(48) Another judgment, to which our attention was invited, is
the case entitled as Hyder Khan v. Safoora Bee (9). In that case,
the application to set aside the ex parte order passed under the
proviso was made more than three months after the date of the
order. It was contended on behalf of the applicant that he had no
knowledge of the order and that he had made the application within
three months of the date he became aware of the order. His con-
tention that the period of limitation should not start from the date of
the order, but from the date of its knowledge did not prevail either
with the Magxstrate or with the Sessions Judge. In revision before
the High Court, Honniah J.,, while considering the question of the
startmg pomt of limitation involved in the case held as follows: —

“The period of three months specified in the proviso to sub-
section (6) of section 488. Criminal Procedure Code, is to run
from the date of the order and not from the date of
knowledge of the order.” '
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(49) While so holding, the learned single Judge relied on the case
of Hari Singh v. Mst. Dhanno (1), referred to above. Although the
judgment in the above Mysore case was given on November 15,
1966, the case of the Supreme Court in Raja Harish Chandra Raj
Singh v. The Deputy Land Acquisition Officer (3), was not brought
to the notice of the learned single Judge. In the light of ratio deci-
dendum settled by their Lordships of the Supreme Court in Raja
Harish Chandra Raj Singh v. The Deputy Land Acquisition Officer
(3), this decision of the Mysore High Court could not be held to have
laid down the law correctly.

(50) The question as to whether the period of limitation of three
months for making an application to set aside an ex-parte order by
husband started from the date of the order or from the date of the
knowledge of the order again came up for consideration before
Gurdev Singh J., in Shmt. Parson Kaur v. Bakhshish Singh (2). In
that case, the ex parte order for grant of maintenance allowance to
the wife was made against the husband on October 1, 1966. The
wife made application for recovery of the arrears of maintenance
allowance, which had fallen due. After service of notice upon the
husband, he made application to the Magistrate on July 22, 1967 for
setting aside the ex parte order of maintenance. In that applica-
tion, inter alia, he pleaded that he had not been duly served in the
proceedings of the application filed by the wife for fixation of main-
tenance allowance and that it was only a month prior to the making of
the application to set aside the ex parte order that he came to know
that the order had been made against him. The Magistrate made an
order in the application of the husband that a preliminary enquiry
be held into the date on which the husband acquired knowledge of
the ex parte order passed against him. Aggrieved by that order,
the wife filed a revision petition under section 435, Criminal Proce-
dure Code seeking to set aside the order made by the Magistrate
contending that the period of limitation ran from the date of the
order and not from the date of its knowledge. As the learned
Sessions Judge took the view that the period of three months for an
application to set aside an ex parte order started from the date of
the order itself, and not from the date of its knowledge, he made
reference to the High Court recommending that the order of the
Magistrate be set aside. It was urged on behalf of the husband that
the application to set aside the ex parte order had been on the pleas
that the order had been made without proper service of the summons
in the application made by the wife for fixation of maintenance
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allowance and that he had no knowledge of the order passed and
consequently the period of limitation of three months for making
the application did not commeénce from the date of the order, but
it did from the date of its knowledge. Apart from the Supreme
Court judgment in Raja Harish Chandra Raj Singh v. The Deputy
Land Acquisition Officer (3), having been cited there was also
commended to the consideration of the learned single Judge his own
earlier case in Hari Singh v. Mst. Dhanno (1), Zohra Begum v.
Mohammed Ghouse Qadri Qadeeri (5), and some other decided cases.
In his judgment the learned single Judge reproduced the following
passage from the judgment of the Supreme Court:—

“In dealing with this question it.is relevant to bear in mind
the legal character of the award made by the Collector
under section 12. In a sense it is a decision of the Collec-
tor reached by him after holding an enquiry as prescribed
by the Act. It is a decision, inter alia, in respect of the
amount of compensation which should be paid to the person
interested in the property acquired, but legally the award
cannot be treated as a decision; it is in law an offer or tender
of the compensation determined by the Collector to the
owner of the property under acquisition. If the owner
accepts the offer, no further proceeding is required to be
taken; the amount is paid and compensation proceedings are
concluded. If, however, the owner:does not accept the offer,
section 18 gives him the statutory right of having the
question determined by Court, and it is the amount of
compensation. which the Court may determine that would
bind both the owner and the Collector * * * ¥ * * It is
because of this nature of the award that award can be
appropriately described as a tender or offer.made by the
Collector on behalf of the Government to the owner of the

-property for his acceptance. * %k % Therefore, if
the award made by the Collector is in law no more than an
offer made on behalf of the Government to the owner of the
property, then the making of the award as properly under-
stood must involve the communication of the offer to the
party concerned. That is the normal requirement under the
contract law and its applicability to cases of award made
under the Act cannot be reasonably excluded. Thus con-
sidered the date of the award cannot be detérmined solely
by reference to the time when the award is signed by the
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Collector or delivered by him in his office, it must involve
the consideration of the question as to when it was known
to the party concerned, either actually or constructively. If
that be the true position, then the literal and mechanical
construction of the words, ‘the date of the award’ occurring
in the relevant section would not be appropriate.”

(51) On the basis of the above observations, the learned single
Judge observed as follows :— .

o«

.... it is abundantly clear that the construction placed by

their Lordships of the Supreme Court on the expression,
‘the date of the award’ is based upon the peculiar nature of
the award made by the Collector under the Land Acquisi-
tion Act and, in my opinion, these observations cannot be

" taken as a charter for laying down that in every case where

a period of limitation according to the statute has to com-
mence from the date of the order; it should be taken as
implied that where the parties are not present when the
order is passed or the order is not communicated to them
by the Court or the authority passing it,  the date of its
knowledge would be the terminus a quo of that period of
limitation.”

(52) He drew distinction between the provision of section 18(2)(b)
of the Land Acquisition Act and the proviso appended to sub-section
(6) of section 488, Criminal Procedure Code. ‘He further observed:—

“The concluding words of this proviso are clear and admit of no

ambiguity. It is a well settled canon of interpretation that
where the language of a statute is clear, the duty of the
Court is to give effect to it irrespective of the hardship that
it may entail to individuals. Since the application to which
this proviso refers, is for setting aside an ex parte order, it
is obvious that the order in question is not passed in the
presence of the party concerned, but in his absence. The
legislature while enacting this proviso was aware of the
fact that the person, against whom an ex-parte order of
maintenance is passed, would not be aware of it for some-
time and even during three months, prescribed for an appli-
cation to set it aside, he may not obtain the knowledge of
that order. If in that situation the legislature merely pro-
vided that the application for setting aside an ex-parte
order, is to be made within three months from the date of
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the order and did not proceed further to add ‘or from the
date of the knowledge of such an order’ it is obvious that
the legislature did so intentionally and deliberately. In fact
it appears to me that it was for valid reasons that the date
of knowledge was not prescribed as terminus a quo for
computing the period of three months within which an
application to set aside such an ex-parte order is required to
be made.” '

(53) If we scrutinize the language of sections 11, 12 and 18 of the
Land Acquisition Act pertaining to the holding of enquiry by the
Collector and making of award by him and the reference by the
aggrieved interested persons to Court as referred to earlier, no doubt
is left that in case of interested persons not served and represented
before the Collector, the period of limitation would run from the date
of knowledge of the award and not from the date of the award itself.
The Collector has to hold enquiry under section 11 of the Act in order
to determine the area of land acquired, the amount of compensation
payable to each interested person and the apportionment of the amount
of compensation so determined to the various claimants. Like Court,
the Collector has to fix a date of hearing to conduct the enquiry into
these questions to be determined by him. He has power to summon
and compel the appearance of witnesses and order production of docu-
ments in the same manner as a civil Court has. Under section 12
of the Act, his award is final subject to the exception laid down in
section 18, namely an aggrieved interested person may make an appli-
cation to the Collector requiring that the matter be referred by him
for determination of the Court. Otherwise, the award of the Collec-
tor is final and conclusive evidence as between the Collector and the
persons interested. Under section 12(2), after the award has been
made by the Collector, he has to give notice of his award to such of
the persons interested as were not present personally or by their
representatives when the award was made. The Collector acts as a
quasi-judicial tribunal. In case, an interested person had not appeared
in the case or was not represented by his attorney or counsel, the
Collector has to give notice of the award to that person. If a person
interested does not accept the award, he has further remedy to make
application to the Collector requiring him to make reference of the
matter in dispute to the Court provided that the application has been
made within six weeks from the date of the award to the Collector, if
the person making it was present or represented before him at the time
when the award was made, or in other cases it has been made within
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six weeks of the receipt of the notice from the Collector issued by him
under section 12(2) of the Act or if the interested person seeking to
have the matter referred to the Court was neither present in person
before the Collector nor was represented before him at the time when
the award was made, nor any notice had been issued to him under sub-
section (20) of section 12, the period of limitation for making an applica-
tion for reference of the matter in dispute to the Court provided is six
months from the date of the award. In other words, the period of
limitation of six months running from the date of the award has been
provided in the eventuality of an interested person being not aware of
the date of the award and having not either appeared in person or
having not been otherwise represented before the Collector. The
question of start of the period of limitation of six months will hot arise
in a case in which the award has been accepted by an interested person.
It is only in cases, where award has been accepted as final and conclu-
sive between the Collector and that person interested that the award
can be regarded as offer from the Collector resulting in binding con-
tract, but in cases, in which application has been made by an interested
person dissatisfied with the award seeking to have it at par as for that
purpose undoubtedly they are. The period of limitation has been held
by the Supreme Court, in case of an ex-parte award without interested
person having Feen served with a notice ahout the award having been
made against him, to start from the date of the knowledge of the award.
The terminus a quo in case of want of knowledge of the award made
against an interested person having been held to be the date of the
knowledge of the award and not the date of the award, the same
prineiple would apply for commencement of the period of limitation
" from the date of knowledge of the order and not from the date of the
order passed for want of service as provided in the first part of the
proviso to sub-section (6) of Section 488 and pleaded on behalf of
husband in his anpl'cation t~ have the ex parte order made against
him set aside. The principle of law settled by their Lordships of the
Supreme Court is equally applicable to the present case in the light
of the observations made by their Lordships as reproduced above
in earlier part of the judgment. There does not appear to be any

distinguishing feature between the above two cases of this Court N

decided by the learned Sing’e Judge and the one giving rise to the
judgment of the Supreme Court in so far as the application of the
ratio decidendum determined hy their Lordships in that ca<e is con-
cerned. The decisions in Hari Singh v. Mst. Dhanno (1) and Smt.
Parson Kaur v. Bakhshish Singh (2), do not lay down the law
correctly and hence are overruled.
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- (54) For the foregoing reasons, the question is answered in the
affirmative and it is held that under the proviso to sub-section (6) of
section 488, Criminal Procedure Code, a husband, against whom an
ex-parte order has been made fixing maintenance allowance, is entitled
to reckon the period of limitation of three months from the date of
knowledge of the order for an application made to set aside that
order on the ground that he had neither wilfully avoided service nor
wilfully neglected to attend the Court and pleads want of the
knowledge of the order.

In the result, the revision petition is allowed, the judgments of the
trial Magistrate and the Sessions Judge are set aside and the case is
remanded to the trial Magistrate to decide the application made by .
the husband by taking into consideration the above view that the
applicant is entitled to reckon the period of limitation of three months
for his application from the date of the knowledge of the ex-parte
order sought to be set aside.

(55) KosuaL J—I have had the advantage of going through the
judgments prepared by my learned brethren Sodhi and Gopal Singh,
JJ., I agree with the conclusion arrived at by my learned brother Gopal
Singh, J., but, I regret to say, not with all the reasons given by him
in support of it. I am, therefore, adding a short judgment of my
own.

- (56) As pointed out by Sodhi, J., it is a cardinal rule of inter-
pretation of statutes that the words used in a legislative enactment
must be given their plain, ordinary and natural meaning unless they
are ambiguous. But then the rule is subject at least to one exception
which by now appears to be well recognised. That exception, in my
opinion, is embodied in the judgment of their Lordships of the
Supreme Court in Raja Harish Chandra Raj Singh v. The Deputy
Land Acquisition Officer and another (3), and is to the effect that
when a decision affects the rights of a person and limitation is
directed by the statute to run from the date of that decision, such
date must, by necessary implication, be construed to be the: date on
which that person gained knowledge of the decision, either actually
or constructively. I am further clear in my mind that this exception:
governs the interpretation not only of the words “from the date
thereof” occurring in the proviso to sub-section(6) of section 488 of
the Code of Criminal Procedure (hereinafter referred to as the Code)
but that of all statutes similarly worded.
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(57) A perusal of the judgment in Raje Harish Chandra Raj
Singh’s case (3), would show that one of the reasons why the expression
“the date of the award” occurring in clause (b) of the proviso to sub-
section (2) of section 18 of the Land Acquisition Act, 1894 (hereinafter
referred to as the Act) was interpreted by their Lordships to mean
the date on which the award was communicated to the party concer-
ned, was that in law an award of the Collector was no more than
an offer made on behalf of the Government. However, a wholly
independent and entirely different reason adopted by their Lordships
for holding that to be the true interpretation of the expression was
based on the essential requirements of fairplay and natural justice
a reason which had nothing at all to do with the character of the
award as an offer made by the Government. This is fully made out
by the observations of their Lordships which have been quoted in
extenso by both my learned brethren and which I need not repeat
here except for the following:—

“There is yet another point which leads to the same conclusion.
If the award is treated as an administrative decision taken
by the Collector in the matter of the wvaluation of the
property sought to be acquired it is clear that the said
decision ultimately affects the rights of the owner of the
property and in that sense, like all decisions which affect
persons, it is essentially fair and just that the said decision
should be communicated to the said party. The knowledge
of the party affected by such a decision, either actual or
constructive, is an essential element which must be satisfied
before the decision can be brought into force.”

In other words, a decision adversely affecting a party does not come
into force before that party acquires knowledge thereof, either actual
or constructive, and this rule is of universal application, notwith-
standing that fact that the legislature is fully aware of the implica-
tions flowing from the use of the word “knowledge” in statutes
prescribing limitation, as is clear from the language employed inA
article 123 of the Limitation Act. That this is the true scope of the
decision of their Lordships of the Supreme Court in Raja Harish
Chandra Raj Singh’s case (3), is apparent from the relevant provi-
sions of section 18 of the Act which would bear repetition here:

“18. (1) Any person interested, who has not accepted the
award may, by written application to the Collector, require
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that the matter be referred by the Collector for the deter-
mination of the Court, whether his objection be to the
measurement of the land, the amount of the compensation,
the persons to whom it is payable, or the apportionment of
the compensation among the persons interested.

(2) The application shall state the grounds on which objection
to the award is taken:

Provided that every such application shall be made,—

(a) if the person making it was present or represented before
the Collector at the time when he made his award,
within six weeks from the date of the Collector’s
award;

(b) in other cases, within six weeks of the receipt of the
notice from the Collector under section 12, sub-section
(2), or within six months from the date of the Collector s
award, whichever period shall first expire.”

Clause (a) of the proviso to sub-section (2) applies only to a case
where the person affected by the award was present either personal-
ly or through his counsel or agent before the Collector when the
award was made. In other words, the clause covers the case of a
party having actual knowledge of the award. Clause (b) on the
other hand, deals with two types of cases; firstly, the case of a party
who has actually been in receipt of a notice of the award from the
Collector, i.e., a party who has actual knowledge of the award, and,
secondly, of a party who was neither present nor represented
before the Collector when he made the award nor was given any
notice of the award by the Collector. 1In other words, the second
part of clause (b) covers mainly those cases in which the affected
party did not gain any knowledge of the award, actual or cons-
tructive from the Collector; When enacting sub-section (2) of
section 18, the legislature was thus dealing with persons having
knowledge of the award by reason of information given to them as
parties by the Collector and also with those not having such
knowledge. And yet the expression “the date of the Collector’s
award” used by it was interpreted by their Lordships of the
Supreme Court as meaning the date on which the affected party
received knowledge of the Collector’s award. The awareness of the
legislature about the significance of the knowledge of a party about
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a decision affecting it must thus be held not to be a relevant con-
sideration in the matter of interpretation of a statute of limitation.
The correctness of this proposition was clearly maintained by their
Lordships in unmistakable terms while approving the judgment of
the Madras High Court in 0.A.0.A.M. Muthiah Chettiar v. The Com-
missioner of Income-tax, Madras (12), which interprets section
33-A (2) of the Indian Income-tax Act, 1922. That section pres-
cribes the limitation for an application by an assessee for the
revision of the specified class of orders and says that such an appli-
cation should be made within one year from the date of the order.
Now section 33(1) of that Act specifically lays down that the limi-
tation of sixty days therein prescribed is to be calculated from the
date on which the order in question is communicated to the assessee.
In spite of this provision indicating unmistakably that the legisla-
ture while enacting the two sections was fully aware of the impli-
cations of knowledge of an order adversely affecting an assessee,
Rajamannar, C.J., and Panchapakesa, J., interpreted the provision
regarding limitation in section 33-A(2) to mean that the terminus
a quo must be the date when the order was communicated to the
effected party. They observed :

“If a person is given a right to resort to a remedy to get rid
of an adverse order within a prescribed time, limitation
should not be computed from a date earlier than that on
which the party aggrieved actually knew of the order or
had an opportunity of knowing the order and therefore,
must be presumed to have had knowledge of the order.”

This is what their Lordships of the Supreme Court had to say in
regard to these observations :

“In other words the Madras High Court has taken the view
that the omission to use the words ‘from the date of
communication’ in section 33-A(2) does not mean that
limitation can start to run against a party even before
the party either knew or should have known about the
said order. In our opinion this conclusion is obviously
right.”

(58) Another case noticed by their Lordships of the Supreme
Court was Annamalai Chetti v. Col. J. G. Cloete (13), wherein the

(12) AIR. 1951 Mad. 204. o
(13) LLR. 6 Mad. 189.
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question was about the interpretation to be placed on section 25 of
the Madras Boundary Act, XXVIII of 1860, which limited the time
within which a suit might be brought to set aside the order of the
Settlement Officer to two months from the date of the relevant
award. The Madras High Court observed:

“If there was any decision at all in the sense of the Act, it
could not date earlier than the date of the communication
of it to the parties; otherwise they might be barred of
their right of appeal without any knowledge of the de-

. . .
cision having been passed.”

These observations and a similar interpretation placed by the same
High Court on the provisions regarding limitation contained in
sections 73(1) and 77(1) of the Indian Registration Act in Swami-
nathan v. Lakshmanan Chettiar (14), were approved by their
Lordships of the Supreme Court in these terms:

“These decisions show that where the rights of a person are
affected by any order and limitation is prescribed for the
enforcement of the remedy by the person aggrieved
against .the said order by reference to the making of the
said order, the inaking of the order must mean either
actual or constructive communication of the said order to
the party concerned.”

(59) The decision in Raja Harish Chandre Raj Singh’s case (3)
was followed by their Lordships in State of Punjab v. Mst. Qaisar
Jehan Begum and another (15), wherein stress was again laid on the
requirements of fairplay and natural justice as forming the basis
of the interpretation placed on clause (b) of the proviso to sub-
section (2) of section 18 of the Act.

(60) I find myself unable to subscribe to the proposition that
the scheme of section 488 of the Code is essentially different from
that of section 18 of the Act or that it is so different that the ratio
of Raja Harish Chandra Raj Singh’s case (3) has no application to
the interpretation of the provision regarding limitation occurring in
the proviso to sub-section (6) of the former. Although the pro-
visions of section 488 of the Code are intended to provide a speedy

-remedy to an aggrieved wife or child whose husband or father,

(14) ILR. 53 Mad. 491.

!
(15) A.LR. 1963 S.C. 1604.
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as the case may be, refused to maintain or neglect her or him, the
proceedings are quasi-criminal in nature entailing serious conse-
quences in the event of a breach of an order of maintenance ulti-
mately made thereunder and emphasis has been laid by those pro-
visions themselves on the personal presence of the respondent to the
proceedings in the Court of the Magistrate before any evidence in
the case is recorded. The Magistrate is certainly authorised to
dispense with such presence but then he must do so by a specific
order and in that case too, the evidence has to be recorded in the
presence of the pleader of the respondent. This is the effect of*sub-
section (6) of section 488 of the Code to which of course is added
the proviso with the interpretation of the latter part of which we
are here concerned. 'That proviso enables the Magistrate to pro-
ceed ex-parte only if he is satisfied that the respondent is wilfully
evading service or wilfully neglects to attend the Court. It would
thus appear that the knowledge of the proceedings against such
respondent is made an essential pre-requisite to the proceedings.
If this were not so, there would be great chances of an unwary
husband or father being taken unawares and having to face a fait
accompli in the shape of a final order of maintenance even without
having known till then that any proccedings under section 488 of
the Code had been instituted against him. If he does not comply
with such an order, his liberty may be in jeopardy as is clear from
the provisions of sub-section (3) of section 488 which lay down that
for every breach of the order the Magistrate may “issue a warrant
for levying the amount due in manner hereinbefore provided for
levying fines, and may sentence such person, for the whole or any
part of each month’s allowance remaining unpaid after the exe-
cution of the warrant to imprisonment for a term which may extend
to one month * * *’. Tt follows that the requirements of fair-
play and natural justice come into operation with greater force in
the matter of interpretation of sub-section (6) of section 488 of the
Code than that of clause (b) of the proviso to sub-section (2) of
section 18 of the Act.

(61) Applying the principle laid down in Raja Harish Chandra
Raj Singh’s case (3), to the interpretation of the expression “the date
thereof” occurring in the proviso to sub-section (6) of section 488 of
the Code, I would hold that they must be construed to mean the
date on which the husband or the father, as the case may be,
acquires knowledges, actual or constructive, of the proceedings
against him. This was also the view taken by Jaganmohan Reddy,
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J., in Zohra Begum alias Aysha Begum v. Mohammed Ghouse Qadri

Qadeeri and another (5).

(62) That a party aggrieved by an ex-parte order passed under
section 488 of the Code may be entitled to apply for the extension
of the period of limitation under section 5 of the Limitation Act, .
1963 does not appear to me to be a relevant consideration for the
purpose of interpreting the proviso to sub-section (6) of that section.
Prior to the enforcement of the Limitation Act, 1963, the Indian
Limitation Act, 1922, held the field and in view of the provisions of
section 29 of the latter, section 5 thereof could not be invoked in
favour of a party aggrieved by an order made under a special or
local law. Before the year 1963, therefore, the only acceptable
interpretation which could be placed on the phrase “the date
thereof” occurring in the proviso to sub-section (6) of section .488 of
the Code was that the terminus ¢ quo was the date of the acquisi-
tion of knowledge, actual or constructive, of the adverse order by a
party affected thereby. The language of that proviso remains un-
changed in spite of the fact that a new Limitation Act was brought
on the statute book in the year 1963, section 29 of which makes
section 5 thereof applicable to suits, appeals and applications en-
visaged by special or local laws. Can that language be said to
have acquired a changed meaning because of the enforcement of
the new Act ? The answer must clearly be in the negative.

(63) And then section 5 of the Limitation Act gives a discretion
to the Court concerned in the matter of granting the extension of
time. The aggrieved party cannot claim such extension as of right.
That section cannot thus be said to operate to the same advantage
of an aggrieved party as the interpretation placed on the phrase in
question by having recourse to the principles of natural justice laid
down in the two Supreme Court authorities cited above, affords
him.

(64) And again, the Act is undoubtedly a special law and
apparently the provisions of section 5 of the Limitation Act would
govern any of its provisions which prescribe a period of limitation
different from that prescribed by the Limitation Act. If that be so
(although T would not like to express any final opinion in this
behalf, no argument having been addressed to us on the point) any
person challenging an award made under section 18 would be en-
titled to take advantage of the provisions of section 5 of the Limi-
tation Act, so that the distinction sought to be drawn between the

~
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provisions of section 18 of the Act and of section 488(6) of the Code
on the ground that in so far as the latter is concerned, any hardship
caused to a party by lack of the knowledge of the impugned order
could be obliviated by having recourse to the provisions of section
18 of the Act, appears to be really non-existent.

(65) In view of the above discussion it must further be held that
in so far as the interpretation of the words “the date thereof”
occurring in the proviso to section 488(6) of the Code is concerned,
A. S. Govindan v. Mrs. Margaret Jayammal (8), Hari Singh v. Mst.
Dhanno (1), Hyder Khan v. Safoora Bee, (9) and Shrimati Parson
Kaur v. Bakhshish Singh (2), do not lay down the law correctly, run
as they do counter to: the principles enunciated in Raja Harish
Chandra Raj Singh’s case (3), which does not appear to have been
brought to the notice of the learned Judges who decided Hari Singh
v. Mst. Dhanno (1) and Hyder Khan v. Safoora Bee (9) (supra), as
pointed by Gopal Singh, J., A. S. Govindan’s case (8) (supra), was
of course decided long before Raja Harish Chandra Raj Singh’s
case (3) was decided. In Shrimati Parson Kaur’s case (2) (supra)
reference to Raja Harish Chandra Raj Singh’s case (3) was made by
Gurdev Singh, J., but the relevant observations of their Lordships,
which I have quoted above, appear to have escaped his notice.

(66) I shall now take up consideration of the contention that an
order passed ex-parte is non est if it is passed without due service on
the respondent to the proceedings of notice thereof. In my opinion,
this contention is without substance. The words “any order so made”
occurring in the proviso to section 488(6) of the Code clearly mean
an order made in accordance with the preceding part of the proviso;
so that if an ex perte order is passed after the Magistrate is satisfied
that the husband or the father, as the case may be, is wilfully avoiding
service or wilfully negligent to attend the Court, that order would be
ah “order so made”. What is essential for an ex parte order to be
classified as an “order so made” is that there should be a finding by
the Magistrate of his satisfaction about the wilful avoidance of service
or wilful neglect to attend the Court on the part of the respondent
to the proceedings. Tt is not further necessary that that finding
shquld be correct, so that even if such a finding is passed on insufficient
or spurious material, the order would nevertheless be an “order so
made” and it is primarily such an order which the latter part of the
proviso enables an aggrieved party to gct rid of. Such an order would
be valid till set aside on good cause shown.
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The argument that if a respondent to the proceedings before the
Magistrate makes an application to have an ex parte order set aside
on the ground— '

(a) that he was not aware of those proceedings; or

(b) that the service of notice on him was really fictitious; or

(c) that although he had avoided service, he had not done so
wilfully; or

(d) that although he had neglected to attend the Court, he had
not done so wilfully;

he is not asking the Magistrate to set aside an “order so made”, is
not acceptable to me. The contents of the application have nothing
to do with the determination of the question as to whether the
ex parte order which it seeks to set aside is or is not an “order so
made”. As pointed out above, once the Magistrate has given a find-
ing about his satisfaction of the avoidance of service or neglect to
attend the Court on the part of the respondent before him being
wilful, an order passed ex-parte by him would be an “order so
made” notwithstanding the fact that in reality the avoidance of
service or the neglect to attend the Court was actually not wilful—a
fact which on being proved before the Magistrate would entitle the
party aggrieved by the ex-parte order to have it set aside. The
correctness or falsity of the allegations made by the aggrieved party
in his application to have the order set aside has no relevancy to the
quality of the order as an “order so made”.

(67) On this point I find myself in complete agreement with the
view expressed by Gurdev Singh, J., in Smt. Parson Kaur’s case (2)
(surra). In repelling a contention similar to the one with which I
am now dealing, he observed :

“The application for setting aside an ex parte order under the
proviso to sub-section (6) of section 488 of the Code or
Criminal Procedure, will succeed if sufficient cause is
shown. The non-service, or service not effected in accordance
with law may furnish a ground for setting aside the
ex-parte order but these matters do not, in any way, affect
the period of limitation prescribed under that proviso for
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an application to set aside an ex-parte order. The com-
mencement of limitation would not depend wupon the

merits of the ex-parte order.”

(68) Gurdev Singh, J., dissented from the contrary view expressed
by T. K. Tukol, J., in The State v. Bhimrao and another (4), to the

effect—

“If there is no valid service, then the ex-parte order awarding
maintenanage to the respondent will not be valid. * * *
* * The period of three months is with reference to
the date of ‘any order so made’. The words ‘order so
made’ must necessarily imply an order passed in con-
formity with the first part of the proviso. If the order
itself is not in conformity with the first part of the pro-
viso, the second part of the proviso prescribing a period of
three months from the date of the order so made will not
come into operation.”

In my opinion also, this is not a correct view of the law, although
no exception can be taken to another ground on which Tukol, J.,
proceeded. In the case before him, there was no finding by the
Magistrate that he (the Magistrate) was satisfied that the respondent
was wilfully avoiding service or wilfully neglecting to attend the
Court and the ex-parte order passed in the absence of such a finding
was struck down being bad in law, and, if I may say so with respect,
rightly. In a case where the Magistrate has not given a finding
such as is envisaged by the proviso, an ex-parte order made by him
cannot be said to be an “order so made” which, as already
shown, is an order passed after the Magistrate records his satisfac-

tion in terms of the earlier part of the proviso.
!

(69) On the contention under consideration, the view expressed
by Tukol, J., and quoted above was also dissented from by
Venkataraman, J., in Meenakshi Ammal v. Somasundara Nadar (16),
with the following observations: —

“It seems to me that while the fact that the procedure pres-
cribed for service of summons in Sections 68 to 71,
Criminal P.C, has not been followed on the prior occasion,

(16) ALR. 1970 Mad. 242. -
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-

may be a good ground for allowing the application to set
aside the ex-parte order, the mere non-observance of the
proper procedure would not make the ex-parte order
invalid and entirely liable to be ignored so as to say that
the bar of limitation of three months would not apply at
all.”

(70) According to what I have already said, these observations
are based on a correct interpretation of the expression “order so
made”.

(71) Reliance was placed before us for the wife on Gurnam Singh
v. Mt. Datto (7), Parambot Thayunni Ralakrishna Menon v. Govind
Krishnan (minor) and another (17) and Pahilajrai v. Jethi Bai (18).
In all these cases ex-parte orders were set aside in revision on the
ground that the service effected on the respondent to the proceedings
before the Magistrate acting under section 488 of the Code was
faulty. None of these authorities lays down the proposition that an
ex-parte order following faulty service is no order in the eye of law
or that the period of limitation for setting such an order aside will
be any different from that mentioned in the proviso to section
488(6) of the Code. On the other hand, in all these cases the ex-parte
orders appear to have been set aside on merits a situation which is
covered by the concluding part of the proviso. No assistance is,
therefore, available from any of these authorities to the wife’s case.

(72) In view of the opinion expressed by me above that the ex-
pression “the date thereof” occurring in the proviso to sub-section (6)
of section 488 of the Code means the date on which the husband or
the father, as the case may be, acquires knowledge, actual or cons-
tructive, of the proceedings against him, I would accept the petition
and remand the case to the Magistrate for deciding the application
made by the husband for having the ex-parte order set aside. Of
course, it would be for the Magistrate to find, on the evidence pro-
duced before him by the parties, the point of time when the husband
acquired knowledge of the said proceedings. If he comes to the con-
clusion that the application filed by the husband was made more
than three months after the date on which he (the husband) acquired
knowledge, actual or constructive, of the proceedings against him,
application would be liable to dismissal on account of the bar of

(17) AILR. 1959 Mad. 165.
(18) A.IR. 1959 Patna 433.
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limitation enacted in the proviso. If on the other hand the Magis-
trate comes to a contrary conclusion, he would have to decide the
application on merits about which (including the issue as to whether
the service effected on the husband was fictitious or faulty and the
effect thereof on the question of the knowledge of the husband with

regard to the proceedings before the Magistrate) I need not express
my opinion.

ORDER OF THE COURT

In accordance with the opinion of the majority, the revision
petition is allowed, the judgments of the trial Magistrate and the
Sessions Judge are set aside and the case is remanded to the trial
Magistrate to decide, in conformity with law, the application of the
petitioner to have the ex-parte order set aside, keeping in view that
the period of limitation as referred to in the proviso to sub-section
(6) of section 488 of the Code of Criminal Procedure, is to be reckoned
frum the date, on which the husband acquired knowledge, actual or
constructive, of the said order.

K.S.K.
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